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FACILITIES LEASE  

This facilities lease  (“Facilities Lease”), dated as of __________ , 20 __ (“Effective 
Date”), is made and entered into by and between  [Name of Developer]  ( “Developer”), a 
[California  corporation]  duly organized and existing under the laws o f the State of [California] , 
as sublessor, and  Sacramento City Unified  School District , a school district duly organized and 
validly existing under the laws of the  State of California, as sublessee (“District”) (together, 
the “Parties”).  

RECITALS  

WHEREAS , the District is authorized under Section 17406 of the Education Code of 
the State of California to lease a s ite to a d eveloper and to have that developer d evelop and 
construct the p roject on the s ite and to lease back to the District the completed p rojec t  and 
site ; and   

WHEREAS , on the date hereof, the District has leased to Developer two (2) parcel s 
of land . One is  located at 7495 29 th  Street  Sacramento, CA  95822 , and is known as Edward 
Kemble Elementary  School, and the other is located at 7500 32 nd Street  Sacramento, CA 
95822 , and is known as Cesar E Chavez Elementary  School . These parcels are  particularly 
described in Exhibit A and shown on Exhibit B  attached hereto and incorporated herein by 
reference (“Site”); and  

WHEREAS , District and Developer have executed a site lease at the same time as this 
Facilities Lease whereby the District is leasing the Site to Developer (“Site Lease”); and  

WHEREAS , the District desires to provide for the  development and construction of 
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WHEREAS , the se lection of Developer was conducted in a fair and impartial manner; 
and   

WHEREAS , Developer has reviewed the Lease Documents; and  

WHEREAS, Developer represents that it has the expertise and experience to perform 
the services set forth in this Facilities Lea se; and  

WHEREAS , the Parties have performed all acts, conditions and things required by law 
to exist, to have happened and to have been performed precedent to and in connection with 
the execution and entering into of this Facilities Lease and all those conditions precedent do 
exist, h ave happened and have been performed in regular and due time, form and manner as 
required by law, and the Parties  
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1.6.3  This Facilities Lease.   

1.6.4  Easements , rights of way, mineral rights, drilling rights and other rights, 
reserva tions, covenants, conditions or restrictions which exist of record as of 
the date of this Facilities Lease . 

1.6.5  Easements , rights of way, mineral rights, drilling rights and other rights, 
reservations, covenants, conditions or restrictions established followin g the 
date of recordation of this Facilities Lease and to which Developer and the 
District consent in writing which will not impair or impede the operation of the 
Site .  

2. Exhibits   

The following Exhibits are attached to and by reference incorporated and made a part of this 
Facilities Lease:   

2.1  Exhibit A -  
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continue to have and hold a leasehold estate in the  Site pursuant to  the Site Lease 
throughout the Term thereof and the T erm of this Facilities Lease.   

3.3  As to the Site, this Facilities Lease shall be deemed and constitute a sublease.  

4. Term  

4.1  Facilities Lease is Legally Binding  

This Facilities Lease is legally binding on the Parties upon execution by the Parties and 
the District Board’s approval of this Facilities Lease.  The “Term ”  of this Facilities Lease 
for the purposes of District’s obligation to make Lease Payments shall commence on 
the date when Developer delivers possession of the Project to District and when all 
improvements to be provided by Dev eloper are determined by the District to be 
completed as set forth in Exhibit D  to this Facilities Lease . 

Unless earlier terminated pursuant to the provisions of the Contract Documents, the 
Term of this Facilities Lease  for the purposes of District’s oblig ations to make Lease 
Payments  shall terminate one (1) year  thereafter or upon payment of the final lease 
payment .   

4.2  After  Developer has 
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5. Payment   

In consideration for the lease of the completed Project and Site by Developer  back to the 
District and for other good and valuable consideration, the District shall make all necessary 
payments pursuant to the Guaranteed Maximum Price Provisions  indicated i n Exhibit C.  

6. Title   

6.1  During the Term of this Facilities Lease, the District shall hold fee title to the 
Site, including the Project, and nothing in this Facilities Lease or the Site Lease shall 
change, in any way, the District’s ownership interest.  

6.2  During the Term of this Facilities Lease, Developer  shall have a leasehold 
interest in the Site pursuant to the Site Lease.  

6.3  During the Term of this Facilities Lease, Developer  shall hold title to the Project 
improvements provided by Developer  which comprise fixtures, repairs, replacements 
or modifications thereto.   

6.4  If the District exercises its Purchase Option pursuant  to  the 
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agreement or instrument to which Developer
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10.1.1.3



 

Facilities Lease  Page 9  
#460 –  Cesar Chavez/Edward Kemble New Construction and Modernization Project  



 

Facilities Lease  Page 10  
#460 –  Cesar Chavez/Edward Kemble New Construction and Modernization Project  
DWK DMS 3804501v1  

confirm that those comments are properly incorporated into the final 
design documents.  

10.1.2.3  
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10.1.3.2.10  Rough - in;  

10.1.3.2.11  Finishes;  

10.1.3.2.12  Testing; 

10.1.3.2.13  Owner and Maintenance Manuals  (not less than 
2%) ;  and  

10.1.3.2.14  Punchlist and District acceptance  (not less than 
3%) . 

10.1.4  Construct ion Schedule and Phasing Plan 

Developer shall prepare a preconstruction schedule to guide the design team 
through to bid dates. That schedule shall show the multiple phases and 
interrelations of design, constructability review, and estimating. Developer sh all 
also prepare a full construction schedule for the Project detailing the 
construction activities.  Developer shall further investigate, recommend and 
prepare a schedule for the purchase of materials and equipment requiring long 
lead time procurement, and  coordinate the schedule with the early preparation 
of portions of the Contract Documents by the Architect.   

10.1.5  Construction Planning and Bidding  

10.1.5.1  For all of Developer’s activities relating to construction 
planning and bidding, Developer shall comply with all applicable legal 
requirements, including but not limited to those set forth in 
Education Code section 17406.  

10.1.5.2  Consult with District staff in relation to the existing site.  
Selected developer should make site visits, as needed to review the 
current site con ditions.  During this evaluation, Respondent may 
make recommendations relating to soils investigations and utility 
locations and capacities, in order to minimize unforeseen conditions . 

10.1.5.3  Attend meetings at the Site  with the Architect and the 
design team  as n eeded . 

10.1.5.4  Provide plan review and constructability services with an 
emphasis on ensuring that the Project can be completed within the 
established schedule and within the available budget.  

10.1.5.5  Provide a detailed analysis of all major Project systems 
with an emphas is on possible value engineering pos sibilities .   

10.1.5.6  Prepare and distribute specifications and drawings 
provided by District to facilitate bidding to Developer's 
subcontractors.  

10.1.5.7  Review the drawings and specifications to eliminate areas 
of conflict and overlap ping in the work to be performed by various 
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subcontractors, and with a view to eliminating change order requests 
by the Architect or subcontractors.  

10.1.5.8  Conduct pre -bid conferences  with invitations  to Architect  
and CM firm . Coordinate with District and the Arc hitect in responding 
to subcontractor questions or providing clarification to all 
subcontractors.  

10.1.5.9  DSA approved plans shall be utilized to receive 
subcontractor bids and develop the GMP in accordance with the 
lease - leaseback agreement forms, including the r equirement that 
Developer engage in competitive bidding for subcontractors for all 
scopes of work on the Project that constitute more than one half of 
one percent ( 0.5 %) of the GMP. The District representative shall be 
present during the receipt of bids fr om subcontractors.  

10.1.5.10  Each phase  GMP shall be presented to the District in the 
following manner within a three ring binder as well as submitted 
electronically as a bookmarked PDF  on an external USB drive :  

10.1.5.10.1  Cover sheet, signed by Developer indicating the 
GMP do llar amount with a certification, indicating that the GMP 
is all inclusive per the plans, specifications and addenda (contract 
documents).  Also include c ertification stating,  “Developer 
hereby certifies that they have reviewed all subcontractor 
proposals and whether the subcontractor excluded portions of 
their scope Developer has included all costs for a complete GMP 
in accordance with plans, specifications and addenda.”  

10.1.5.10.2  A bid tabulation sheet indicating the breakdown by 
subcontractor/trade along with the appropriate general condition 
amount, other fees (as submitted with the response to the 
RFQ/P).  

10.1.5.10.3  Behind the bid tabulation sheet mentioned in 
subdivision 10.1.5.5.2  above shoul d be a sheet that indicates 
what is included in the general conditions, which should match 
what was submitted in the response to the RFQ/P.  

10.1.5.10.4  Copies of all subcontractor bids received divided 
by trade that corresponds to the final spread sheet with a cover 
sheet indicating the scope and subcontractors that provided bids 
as well as those that were asked to bid, but did not submit a 
proposal. This sheet should have the dollar amounts for each 
subcontractor that provided a bid with the first column being the 
proposed subcontractor for that trade.  

10.1.5.10.5  Behind subdivision 10.1.5.5.4 above should be the 
bids for that trade with the proposed subcontractor bid on top 
and the other subcontractor bids in descending order  based on 
best value score . 
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10.1.5.10.6  The minimum number of bona fide bids from 
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Developer shall not commence work for which a contractor is required to be licensed 
in accordance with Article 5 (commencing with Section 7065) of Chapter 9 of Division 
3 of the Business and Prof essions Code and for which Division of the State Architect 
approval is required can be performed before receipt of the required Division of the 
State Architect approval . 

11.  Construction o f Project 

11.1  Construction of Project   

11.1.1  Developer  agr ees to cause the Project to be developed, constructed, 
and installed in accordance with the terms hereof and the Construction 
Provisions set forth in Exhibit D , including those things reasonably infer red  
from the Contract Documents  as being within the scop e of the Project and 
necessary to produce the stated result even though no mention is made in the 
Contract Documents .   

11.1.2  Contract Time / Construction Schedule   

It is hereby understood and agreed that the Contract Time for this Project shall 
be [ days in wor ds]  ( [days in numbers])  calendar days  for construction , and be 
[ days in words] ([days in numbers])  calendar days  for close -out ,   commencing 
with the Notice to Proceed construction phase  and ending with completion of 
the construction w ork which will occur no later than  [ Date ]  and close -out date  
(“Contract Time”). The Construction Schedule must be accepted  by the District.  

11.1.3  Schedule of Value s  

Developer will  provide a schedule of values , approved by the District , which will 
be attached hereto as Exhibit G (“Schedule of Value s”) .  The Schedule of 
Values must be approved by the District.  Refer to Exhibit D of the Facilities 
Lease  section 10.1.6.2  

11.1.4  
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provisions as set forth in  Exhibit D  and/or the Supplementary 
Conditions (if any) , and that complies with all requirements for 
Commercial General Liability and Automobile Liability and 
Employers’ Liability Insurance.  

15.1.2.3  The District, in its sole discretion, may accept the Excess 
Liabil ity Insurance Policy that bring s Develope r’s primary limits to 
the minimum requirements herein . 

15.1.3  Subcontractor   

Developer  shall require its Subcontractor(s), if any, to procure and maintain 
Commercial General Liability Insurance, Automobile Liability Insur ance, and 
Excess  Liability Insurance  (if Subcontractor elects to satisfy, in part,  the 
insurance required herein by procuring and maintaining an Excess Liability 
Insurance Policy)  with minimum limits at least equal to the amount required of 
Developer  excep t where smaller minimum limits are permitted as set forth 
below . 

15.1.4  
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indicating the required coverages have been obtained, and the 
District has approved these documents.  

15.1.7.2  Endorsements, certificates, and insurance  policies shall 
include the following:  

15.1.7.2.1  A clause stating  
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and all Subcontractors for a period of five (5) years following 
completion of the Work or termination of this Facilities Lease .  Such 
insurance must have the same coverage and limits as the policy that 
was in effect during th e term of this Facilities Lease , and will cover 
Developer and all Subcontractors for all claims made.  

15.1.7.9  
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shall have the right to procure the required insurance through a joint powers 
agency or to self - insure against such losses or portion thereof a s is de emed 
prudent by District.   

16.  Indemnification  and Defense  

16.1  To the fullest extent permitted by California law,  Developer  shall indemnify , 
keep and hold harmless the District , the Architect (s)  and Construction Manager (s) , 
their respective consultants , separate contractors, board members, officers, 
representatives, agents, and employees, in both individual and official  capacities  
(“Indemnitees”), against all suits, claims, injury, damages, losses, and expenses  
(“Claims”) , including but not limited to a ttorney’s fees  and costs , caused by, arising 
out of, resulting from, or incidental to, in whole or in part, the performance of the 
Work under this Contract by Developer or its Subcontractors , vendors and/or suppliers .  
However, Developer’s  indemnification and hold harmless obligation shall be reduced 
by the proportion of the Indemnitees’ and/or Architect’s liability  to the extent the 
Claim(s) is/are  
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16.3  Without limitation of the provisions herein, if Developer ’s obligation to 
indemnify and hold harmless the Indemnitees  or its obligation  
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17.2  Total Taking Prior to Project Delivery   

If all of the Project and the Site is taken permanently under the power of eminent 
domain and Developer is still performing the work of the Project and has not yet 
delivered possession of the Project to District, the Term shall cease as of the day 
possession shall be so taken.  The financial interest of Developer  shall be the amount 
Developer  has expended to d ate for work performed on the Project , subject to 
documentation reasonably satisfactory to the District.  

17.3  Partial Taking   

If, following delivery of possession of the Project by Developer  to District , less than all 
of the Project and the Site  is taken permanently, or if all  of the Project and the Site  or 
any part thereof is taken temporarily, un der the power of eminent domain.   

17.3.1  
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19.3.1  Repair the Project to full use .  

19.3.2  Replace the Project, at the District’s sole cost and expense, with 
property of equal or greater value to the Project immediately prior to the time 
of the  destruction or damage, and  that replacement, once completed, shall  be 
substituted in this Facilities Lease by appropriate endorsement; or  

19.3.3  Exercise the District’s purchase optio  to Exhibit D to the Facilities 
Lease n as indicated in the GMP provisions  indicated in Exh ibit C  to  this 
Facilities Lease . 

19.4  The District shall notify Developer  of which course of action it desires to take 
within thirty (30) days after the occurrence of the  destruction or damage .  The Net 
Proceeds of all insurance payable with respect to the Project shall be available to the 
District and shall be used to discharge the District's obligations under this Section.   

20.  Access  

20.1  By Developer    

Developer  shall have the right at all reasonable times to enter upon the Site  to 
construct the Project pursuant to this Facilities Lease.  Following the acceptance of the 
Project by District, Developer  may enter the Project at reasonable times with advance 
notice and arrangement with District for purposes of making any repairs required to 
be made by Developer . 

20.2  By Di strict   

The District shall have the right to enter upon the Site  at all times.  
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in connection with any assignment by Developer to a lender for purposes of financing 
the Project  as long as there are not additional costs to the District.  

22.  Termination, Default And Suspension  

22.1  
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written assurances from Developer of performance of Work and a written plan from 
Developer to remedy any potential default under the terms of this Co ntract that the 
District may advise Developer of in writing. Developer shall, within ten (10) calendar 
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22.3.1.10  Developer or its Subcontractor(s) is/are otherwise in 
breach, default , or in substantial violation of any provision of this 



 

Facilities Lease



 

Facilities Lease  Page 32  
#460 –  Cesar Chavez/Edward Kemble New Construction and Modernization Project  
DWK DMS 3804501v1  

22.3.3.6  In the eve nt that the Site Lease and Facilities Lease are 
terminated for any reason, no allowances or compensation will be 
granted for the loss of any anticipated profit by Developer or any 
impact or impairment of Developer’s bonding capacity.  

22.3.3.7  If the expense to the District to finish the Work exceeds 
the unpaid Guaranteed Maximum Price, Developer and Surety shall 
pay difference to District within twenty -one (21) days of District's 
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22.4.3  Within 30 days of the notice, D eveloper shall submit to the District 
a payment application for the actual cost for labor, materials, and services 
performed, including all Developer's and Subcontractor(s)’ mobilization and/or 
demobilization costs, that is unpaid.  Developer shall have no  claims against 
the District except for the actual cost for labor, materials, and services 
performed that adequately documented through timesheets, invoices, receipts, 
or otherwise.  District shall pay all undisputed invoice(s) for work performed 
until the  notice of termination . 

22.4.4  Under a termination for convenience, the District retains the right to 
all the options available to the District if there is a termination for cause . 

22.5  Developer Remedies Upon District Default  

22.5.1  Events of Default by District Defined   
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22.5.2.1.2  If an ap praiser cannot be agreed to, an 
amount equal to the  mean between a District appraisal 
and a Developer appraisal for the Project  and Site , both 
prepared by MAI - certified appraiser s. 

22.5.2.2  District’s obligation to make the payments required 
pursuant to the GMP provisions indicated in Exhibit C  
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22.6.1.1  Section 4410 of the Government Code states:  

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of 
the freezing or diversion of materials, equipment or labor, as the 
result of an order or a procla mation of the President of the United 
States, or of an order of any federal authority, and the circumstances 
or conditions are such that it is impracticable within a reasonable 
time to proceed with a substantial portion of the work, then the 
public agency and the contractor may, by written agreement, 
terminate said contract.  

22.6.1.2  Section 4411 of the Government Code states:  

Such an agreement shall include the terms and conditions of the 
termination of the contract and provision for the payment of 
compensation or money, if any, which either party shall pay to the 
other or any other person, under the facts and circumstances in the 
case.  

22.6.2  Compensation to Developer shall be determined at the sole 
discretion of District on the basis of the reasonable value of the Work done, 
including preparatory work.  As an exception to the foregoing and at the 
District's discretion, in the case of any fully completed separate item or portion 
of the Work for which there is a separate previously submitted unit price or 
item on the accep ted schedule of values, that price may control.  The District, 
at its sole discretion, may adopt the Schedule of Values Price as the value of 
the work done or any portion thereof.  

22.7  Suspension of Work  

22.7.1  District in its sole discretion may suspend, delay or interrupt the 
Work in whole or in part for such period of time as the District may determine 
upon three (3) days written notice to Developer.  

22.7.1.1  An adjustment may be made for changes in the cost of 
performance of the Work caused by any suspension, delay or 
interruption.  No adjustment shall be made to the extent:  

22.7.1.1.1  That performance is, was or would have 
been so suspended, delayed or interrupted by another 
cause for which Developer is responsible; or  

22.7.1.1.2  That an equitable adjustment is made or 
denied under another provision of the Site Lease or the 
Facilities Lease; or  

22.7.1.1.3  That the suspension of Work was the direct 
or indirect result of Developer’s failure to perform any of 
its obligations hereunder.  

22.7.1.1.4  The delay could n ot have been avoided or 
mitigated by Developer's reasonable diligence.  
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27.  Severability  

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by any 
court of competent j urisdiction, that  holding shall not invalidate or render unenforceable any 
other provision hereof, unless elimination of the  invalid provision materially alters the rights 
and obligations embodied in this Facilities Lease or the Site Lease . 

28.  Amendments, 
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Facilities Lease and no prior agreements or understa nding pertaining to any matter shall be 
effective for any purpose.    

36.  Further Assurances  

Parties shall promptly execute and deliver all documents and instruments reasonably 
requested to give effect to the provisions of this Facilities Lease.  

37.  Recitals and  Exhibits Incorporated   
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EXHIBIT A  

LEGAL DESCRIPTION OF SITE  

Attached is the Legal Description for:  

Project:    Cesar Chavez/Edward Kemble New Construction and Modernization Project  
Address es :   7495 29 th  Street Sacramento, CA  95822  and 7500 32 nd Street Sacramento, 
CA 95822 
APN:   04901830020000  
 
POR LOT 'A' MEADOWVIEW TERRACE UNIT NO 4 DES AS LYING W OF 32ND ST S OF  
TORRENCE AVE & N OF A LI NE WHICH BEARS N 86%57'23" E FROM THE NW COR OF LOT 
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EXHIBIT B  

DESCRIPTION OF PROJECT  

Attached is a map or diagram of the Si te that is subject to this Facilities Lease and 
upon which Developer  will construct the Pr oject.  

<INSERT>  
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EXHIBIT C  

GUARANTEED MAXIMUM PRICE AND  
OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS  

Attached are the terms and provisions related to Site Lease p ayments, the Facilities Lease, 
the Guaranteed Maximum Price and other related cost, funding, and payment provisions.  
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EXHIBIT D  

GENERAL CONSTRUCTION PROVISIONS  

Attached are the general construction terms and conditions for the Project.
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EXHIBIT D - 1  
 

SPECI AL CON DITION S 
 

Attached are the special terms and conditions for the Project.  
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EXHIBIT F  
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EXHIBIT G 
 

SCHEDULE OF VALUES  
  

Attached is a detailed Schedule of Values that complies with the requirements of the 
Construction Provisions (Exhibit “D”) and that has been approved by the District.  
 
[To Be Attached Via Addendum .]
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EXHIBIT H  
 

PROJECT LABOR AGREEMENT  
 

Attached is the Project Labor Agreement applicable to this Project.  
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